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ABSTRACTS

The “First Amendment” of Chinese Constitution . the 1979 Resolution’s Background and Function
Z00 Yilu + 1 -

“The Resolution of Revising Several Provisions of the Constitution” passed by Second Session of Fifth
NPC in 1979 is the very first time that China uses constitutional amendment to amend the constitution. The
direct cause of this amendment was the pass of the Organic Law of the Local People’s Congresses and Local
People’s Governments, Organic Law of the People’s Courts, Organic Law of People’s and the Election Law for
NPC and Local People’s Congresses in the same year. Yet its deeper cause and constitutional function is two-
fold. First, it tried to overcome the initial difficulty of constitutional authority. Notwithstanding the 1978 con-
stitution will be replaced by the 1982 constitution soon, the 1979 Resolution embodied the respect for rule of
law and constitution per se. It functions as a run-up or preheat; the respect and authority it creates will even-
tually be transferred to the new constitution, and will lay the foundation for the rule of law and constitutional
order created by the 1982 Constitution. Second, it also serves as a rehearsal or preparation for future constitu-
tional amendments.

Key Words Constitutional Authority; Constitutional Amendment; the 1978 Constitution; the 1982
Constitution

Zuo Yilu, J.S. D, Assistant Professor, Peking University Law School.

On the Rules of Judicial Interpretation NIE Youlun « 12 -

Many controversies arising from judicial interpretations are caused by the unclear boundaries of the pow-
ers of the interpreting bodies. Article 119. 1 of the Legislation Law, as the main legal provision regulating ju-
dicial interpretation, is too brief and lacks rigidity to effectively restrict the formulation of judicial interpreta-
tion. “There are norms but no rules” is an urgent problem to be solved in China’s judicial interpretation sys-
tem. Looking at the relevant laws and working documents issued by the Standing Committee of the National
People’s Congress, we can derive three key rules that should guide the exercise of judicial interpretative pow-
er. First, in matters that are stipulated in Article 11 of the Legislation Law as requiring legislation, judicial
interpretations cannot make creative provisions. Second, Article 33 of the Law on Supervision of Standing
Committees of People’s Congresses at Various Levels prohibits judicial interpretations from contradicting
laws. The scope of contradiction includes all laws except those in direct conflict with the subject of interpreta-
tion. Whether a contradiction exists is determined by the consistency of normative modalities or normative
purposes. Finally, according to Article 39 of the Measures for the Recordation Review of Regulations and Ju-
dicial Interpretations, judicial interpretations should not be conspicuously lacking in reasonableness. In this
regard, judicial interpretations can be considered as a means and the legislative intention as an end, which
allows for an evaluation through the principle of proportionality. Only if the power to issue judicial interpreta-
tions is exercised in accordance with these rules in a sequential manner can the results be considered legal
and appropriate, and thus constitute a legitimate judicial interpretation.

Key Words Judicial Interpretation; Power Exercise; Prohibition of Legal Reservations; Prohibition of
Legal Contradiction; Principle of Proportionality

Nie Youlun, Ph.D. in Law, Associate Professor, East China Normal University Law School.
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